
AGENDA ITEM 4 
CITY OF LODI 
COUNCIL COMMUNICATION 

TM 

AGENDA TITLE: 

MEETING DATE: June 14,201 1 

PREPARED BY: 

Consider Indemnification Agreement Regarding Taco Truck Cook-Off 

Director of Parks, Recreation and Cultural Services 

RECOMMENDED ACTION: Consider indemnification agreement regarding Taco Truck Cook-Off. 

BACKGROUND INFORMATION: The Lodi Arts Commission (LAC) is hosting a Taco Truck Cook-Off 
event at the Smart & Final store parking lot, located at 215 East Lodi 
Avenue on Saturday, June 18,201 1, from 11 :00 a.m. - 3:OO p.m. 

This event is to coincide with the celebration of the “Project Lodi Arts” mosaic sidewalk project. The LAC 
purchased special event insurance with the assistance of the Lodi Arts Foundation naming the City of 
Lodi, Smart & Final Corporation and the owners of the Smart & Final property each as additional insured. 
The amount of coverage is $1,000,000 for each occurrence and $2,000,000 general aggregate. On 
Wednesday, June 8,201 1, the Smart & Final legal department sent a request asking the City to execute 
an indemnity agreement prior to their signing the permit application. The City Attorney has reviewed the 
proposed indemnification agreement and does not object to the execution of the agreement, assuming 
the Council is willing to backstop any uninsured or under-insured liabilities arising out of the event. 
Indemnification agreements such as the proposed require Council approval and the matter has been 
brought forward for Council consideration accordingly. The proposed indemnification agreement and 
special event insurance are attached. 

FISCAL IMPACT: Not Applicable 

FUNDING AVAILABLE: Not Applicable 

n 

W James M. Rodems 
Director of Parks, Recreation and Cultural Services 

APPROVED: - 
Koiradt Bartlam, City Manager 



INDEMNITY AGREEMENT 

This Indemnity Agreement (“Agreement”) is entered into on June 8,201 1 by The Lodi Arts 
Commission, located at 125 S. Hutchins Street, Lodi, CA 95240 (hereinafter either referred to as 
“LAC” or “Indemnitor”), and Smart & Final Stores LLC, a California limited liability company, 
with its corporate offices at 600 Citadel Drive, Commerce, CA 90040 (“S&F”) with reference to 
the following facts: 

A. S&F operates over 250 retail, nonmembership warehouse stores in California, Arizona 
and Nevada. One of these stores is located at 215 E. Lodi Avenue, Lodi, California 95240 
(hereinafter “Premises”), which is more particularly described in Exhibit “A” attached hereto. 
The owners of the Premises upon which S&F operates its store are Geraldine F. Steinberg, 
Dolores L. Borowitz, and the Dolores Lee Borowitz Trust (hereinafter collectively “Owner”). 

B. On Saturday, June 18,201 1 fkom on or about 1I:OOam until approximately 3:00pm, LAC 
plans to hold a Taco Cook Off as a dedication and celebration of the mosaic plaques which are 
part of the Lodi Avenue project. As part of this dedication and celebration, LAC has requested 
that S&F and Owner allow the taco trucks participating in the Taco Cook Off to park in the 
parking lot on the Premises. 

C. LAC has provided S&F with certificates of insurance which indicate that Owner and 
S&F have been added as additional insureds to LAC’S commercial general liability coverage for 
the event scheduled for June 18, 201 1. However, as part of S&F’s and Owner’s agreement to 
allow LAC to utilize the Premises’ parking lot for the Taco Cook Off, they have also requested 
that LAC indemnify Owner and S&F, as set forth in this Agreement. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the LAC agrees as follows: 

1. LAC agrees to indemnify, defend and hold Owner and S&F and their officers 
shareholders, board of directors, managers, members, partners, and employees harmless fkom and 
against any and all claims, demands, damages, losses, liabilities, actions, causes of action, suits, 
judgments, costs and expenses (including litigations costs and reasonable attorneys’ fees) arising 
out of, relating to, or connected with, (i) any act or omission of LAC, their employees, 
representatives, agents, subcontractors, independent contractors, officers, that damages the 
Premises and/or causes personal injury due to the negligence of LAC or anyone operating under 
or on its behalf (including but not limited to the taco truck owners, employees and independent 
contractors), or (ii) any breach of any warranty or representation made or given to Owner and/or 
S&F by LAC in this Agreement. 

3. 
the statutes, decisions, and other laws of the State of California. 

. Governing; Law. This Agreement shall be construed in accordance with and governed by 

4. 
hereto pertaining to the subject matter hereof and supersedes all prior agreements, 
understandings, negotiations, and discussions, whether oral or written. 

5. Amendment and Modification. No supplement, modification, waiver or termination of 
this Agreement shall be binding unless executed in writing by the party to be bound. No waiver 

Entire Agreement. This Agreement constitutes the entire agreement between the parties 



of any of the provisions of this Agreement shall be deemed or shall constitute a waiver of any 
other provisions (whether or not similar), nor shall such waiver constitute a continuing waiver 
unless otherwise expressly provided. 

6. Assiment.  LAC shall not transfer, assign or delegate its rights or duties hereunder 
without the prior written consent of the other party, which consent shall not be unreasonably 
withheld or delayed. 

7. ExDenses; Attornevs’ Fees. Each party shall bear the expenses (including, without . 
limitation, attorneys’ fees) incurred by it in connection with the negotiation, execution and 
delivery of this Agreement. In the event any party takes legal action (including arbitration or 
mediation) to enforce any of the terms of this Agreement, the party who is determined to be the 
prevailing party shall be entitled to recover its reasonable expenses, including attorneys’ fees for 
pretrial investigation, at trial, and on appeal, incurred in such action. 

8. 
illegal or otherwise unenforceable, in whole or in part, the remaining provisions, and any partially 
unenforceable provisions to be the extent enforceable, shall nevertheless be binding and 
enforceable. 

Severable Provisions. If any of the provisions of this Agreement are determined to be 

9. 
given with respect to this Agreement must be in writing and must be sent by nationally 
recognized overnight courier service, such as, but not limited to, Federal Express, by certified 
mail with return receipt requested, or by express mail, in each case with charges billed to sender 
proper postage prepaid as applicable and will be deemed given on the date received (or refused) 
when addressed to S&F and/or LAC at the addresses set forth in the first paragraph of this 
Agreement or to such other addresses as the parties may designate in writing. 

Notice. All notices, requests, information and replies being given, sent or required to be 

LODI ARTS COMMISSION 

By: 

Name: 

Its: 










